§§762.111-762.119

lender have substantial business deal-
ings (other than in the normal course
of business) with the loan applicant or
borrower.

(v) The lender or its officers, direc-
tors, principal stockholders, or other
principal owners have substantial busi-
ness dealings with an Agency em-
ployee.

(3) The lender must furnish addi-
tional information to the Agency upon
request.

(4) The Agency will not approve the
application until the lender develops
acceptable safeguards to control any
actual or potential conflicts of inter-
est.

[64 FR 7378, Feb. 12, 1999, as amended at 68
FR 7695, Feb. 18, 2003]

§§762.111-762.119 [Reserved]

§762.120 Loan applicant eligibility.

Loan applicants must meet all of the
following requirements to be eligible
for a guaranteed OL or a guaranteed
FO:

(a) Agency loss. The loan applicant,
and anyone who will execute the prom-
issory note, have not caused the Agen-
cy a loss by receiving debt forgiveness
on more than three occasions on or
prior to April 4, 1996, or on any occa-
sion after April 4, 1996, on all or a por-
tion of any direct or guaranteed loan
made under the authority of the
CONACT by debt write-down, write-off,
compromise under the provisions of
section 331 of the CONACT, adjust-
ment, reduction, charge-off, or dis-
charge in bankruptcy or through any
payment of a guaranteed loss claim
under the same circumstances. Not-
withstanding the preceding sentence,
applicants who receive a write-down
under section 353 of the CONACT, or
are current on payments under a con-
firmed bankruptcy reorganization plan,
may receive direct and guaranteed OL
loans to pay annual farm and ranch op-
erating expenses, which include family
subsistence, if the applicant meets all
other requirements for the loan.

(b) Delinquent Federal debt. The loan
applicant, and anyone who will execute
the promissory note, is not delinquent
on any Federal debt, other than a debt
under the Internal Revenue Code of
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1986. (Any debt under the Internal Rev-
enue Code of 1986 may be considered by
the lender in determining cash flow
and creditworthiness.)

(c) Outstanding judgments. The loan
applicant, and anyone who will execute
the promissory note, have no out-
standing unpaid judgment obtained by
the United States in any court. Such
judgments do not include those filed as
a result of action in the United States
Tax Courts.

(d) Citizenship. (1) The applicant must
be a citizen of the United States, a
United States non-citizen national, or
a qualified alien under applicable Fed-
eral immigration laws. For an entity
applicant, the majority interest of the
entity must be held by members who
are United States citizens, United
States non-citizen nationals, or quali-
fied aliens under applicable Federal im-
migration laws.

(2) United States non-citizen nation-
als and qualified aliens must provide
the appropriate documentation as to
their immigration status as required
by the United States Department of
Homeland Security, Bureau of Citizen-
ship and Immigration Services.

(e) Legal capacity. The loan applicant
and all borrowers on the loan must pos-
sess the legal capacity to incur the ob-
ligations of the loan.

(f) False or misleading information. The
loan applicant, in past dealings with
the Agency, must not have provided
the Agency with false or misleading
documents or statements.

(9) Credit history. (1) The individual or
entity loan applicant and all entity
members must have acceptable credit
history demonstrated by debt repay-
ment.

(2) A history of failures to repay past
debts as they came due when the abil-
ity to repay was within their control
will demonstrate unacceptable credit
history.

(3) Unacceptable credit history will
not include:

(i) Isolated instances of late pay-
ments which do not represent a pattern
and were clearly beyond their control;
or,

(ii) Lack of credit history.
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(h) Test for credit. (1) The loan appli-
cant is unable to obtain sufficient cred-
it elsewhere without a guarantee to fi-
nance actual needs at reasonable rates
and terms.

(2) The potential for sale of any sig-
nificant nonessential assets will be
considered when evaluating the avail-
ability of other credit.

(3) Ownership interests in property
and income received by an individual
or entity loan applicant, and any enti-
ty members as individuals will be con-
sidered when evaluating the avail-
ability of other credit to the loan ap-
plicant.

(i) For OLs:

(1) The individual or entity loan ap-
plicant must be an operator of not
larger than a family farm after the
loan is closed.

(2) In the case of an entity borrower:

(i) The entity must be authorized to
operate, and own if the entity is also
an owner, a farm in the State or States
in which the farm is located; and

(ii) If the entity members holding a
majority interest are related by mar-
riage or blood, at least one member of
the entity must operate the family
farm; or,

(iii) If the entity members holding a
majority interest are not related by
marriage or blood, the entity members
holding a majority interest must also
operate the family farm.

(J) For FOs:

(1) The individual must be the oper-
ator and owner of not larger than a
family farm after the loan is closed.

(2) In the case of an entity borrower:

(i) The entity must be authorized to
own and operate a farm in the state or
states in which the farm is located; and

(ii) If the entity members holding a
majority interest are related by mar-
riage or blood, at least one member of
the entity also must operate the family
farm and at least one member of the
entity or the entity must own the fam-
ily farm; or,

(iii) If the entity members holding a
majority interest are not related by
marriage or blood, the entity members
holding a majority interest must oper-
ate the family farm and the entity
members holding a majority interest or
the entity must own the family farm.

§762.121

(k) For entity loan applicants. Entity
loan applicants must meet the fol-
lowing additional eligibility criteria:

(1) Each entity member’s ownership
interest may not exceed the family
farm definition limits;

(2) The collective ownership interest
of all entity members may exceed the
family farm definition limits only if
the following conditions are met:

(i) All of the entity members are re-
lated by blood or marriage;

(ii) All of the members are or will be
operators of the entity; and,

(iii) The majority interest holders of
the entity must meet the requirements
of paragraphs (d), (f), (g), and (i)
through (j) of this section;

(3) The entity must be controlled by
farmers or ranchers engaged primarily
and directly in farming or ranching in
the United States after the loan is
made; and

(4) The entity members are not them-
selves entities.

(I) Neither the applicant nor any en-
tity member has been convicted of
planting, cultivating, growing, pro-
ducing, harvesting, or storing a con-
trolled substance under Federal or
state law within the last five crop
years. ‘“‘Controlled substance” is de-
fined at 21 CFR 1308. Applicants must
certify on the application that it and
its members, if an entity, have not
been convicted of such a crime within
the relevant period. If the lender uses
the lender’s Agency approved forms,
the certification may be an attachment
to the form.

[64 FR 7378, Feb. 12, 1999, as amended at 68
FR 62223, Nov. 3, 2003]

§762.121 Loan purposes.

(a) Operating Loan purposes. (1) Loan
funds disbursed under an OL guarantee
may only be used for the following pur-
poses:

(i) Payment of costs associated with
reorganizing a farm or ranch to im-
prove its profitability;

(ii) Purchase of livestock, including
poultry, and farm or ranch equipment
or fixtures, quotas and bases, and coop-
erative stock for credit, production,
processing or marketing purposes;

(iii) Payment of annual farm or
ranch operating expenses, examples of
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